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Sayin Uyemiz, _
iigi: Uluslararasi Deniz Ticaret Odasi'ndan {ICS} alinan 06.03.2013 tarih ve MLC{13)06
sayth yazh

ilgi yazida, ICS Uyeleri, Kuzey ingiltere Sigorta ve Tazminat Birligi (North of England
P&I Association) sirkiilerini, gemi kira sizlesmelerine dahil edilmek iizere Uluslararasi Grup
tarafindan Gnerilen diizeltilmis tazminat maddesi metnini ve a¢illayial notlan dikkate almaya
davet edilmektedir. Uluslararasi Grup’taki tiim Kuliipler benzer sirkiilerler yaymlamslardir.

ICS Deniz Hukuku Komitesi (The Maritime Law Committee), 4 Arahk 2011 tarihinde
Avustralya'da ylriirlige giren, petrol bosaltiimas: nedeniyle eskiden beri gemi sahipleri ve kaptanlara
yitklenen cezai sorumlulugu gemi kiracilarini kapsayacak sekilde genisleten yeni mevzuat (13 Mart
tarihli ICS MLC(12}10} ile ilgili gelismeler hakkinda bilgilendirilmektedir. En son yapilan Denizcilik
Calisma S6zlesmesi toplantisinda (Maritime Labour Convention — MLC) rapor edildigi gibi, bahsi gecen
mevzuatla, sugicin &ngdrillen maksimum ceza dnemli dlgiide artinlmistir,

Sigorta Kullipleri Uluslararasi Grubu (International Group of P&I Clubs}, Uluslararasi Grup’un
ceza ve mieyyideler igin onerilen petrol kirliligi tazminat maddesinin  belirli hususlarinin
incelenmesinin tamamlandig ve dizeltilmis bir maddenin (21 Kasim tarihli 1CS MLC{12)39)
olugturuldugu bilgisini vermektedir. Kuzey ingiltere Sigorta Birligi tarafindan 5 Mart tarihinde
imzalanmis olan ve 6nerilen madde Gzerinde yapilan degisikliklerin agiklamasi ile, anifan maddenin ve
agikiayici notlarin bir suretini kapsayan sirkiiler ilisikteki Ek’te bulunmaktadir.

Bilgilerinizi arz ve rica ederiz.
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TO:

Copy: All Full and Associate M

AUSTRALIAN POLLUTION LAW - OlL
PENALTIES AND FINES - AMENDED:

Action reqmred For information, to |

- www.shipping-facts.com

MARITIME LAW COMMITTEE

7ote the attached North of England P&l

onfldentlal to the intended recipient and may be i
1t you should contact ICS and must not make any use of

MLC(13)i06

embers (for information)

L POLLUTION INDEMNITY CLAUSE FOR

E

i
:

Association c:rcular with the amended text of an International Group
recommended mdemmty clause for inclusion in charterparties, and explanatory
notes. All Clubs in the International Group have issued similar circulars.

The Maritime Law Committee hasien

kept informed of developments concern:n_g_the

new Tegislation that came into effect in Australia on 4 December 2011, which extended

to charterers the longstanding criminal

iability imposed on owners and masters for oil

di MLC(12)10 of 13 March). A

s reported at the recent MLC >-meeting, wﬂthect

from 28 December 2012, the maximum;

penalty for the offence was significantly.

_rlr;re_aseQ_The new amounts are a fine not exceeding $3.4 million (previously $2. 2:

million) for a master and $17 million (pr
owner assuming each is a corporation.
US dollar at present)

{

{=\nously $11 million) each for the charterer a_nd

(The Australian dollar is almost at par with the

Meanwhile, the Internahonal Group of P&l Clubs has advised that the review of certa[n

aspects of the (e Clubs recommended

oil pollution indemnity clause for penalties and

fines has been cornpleted (MLC(12)39 of 21 November refers), and an amended clause

has been issued.: Attached for informat:
the North of England P&l Association o

ion at Annex A is a copy of the circular |ssued by
5 March, which explains the amendments that

have been made to the recommended clause, and includes at its Annex a copy of the

clause and explanatory notes. All Club=

i3

i
Linda Howlett &
Director, Legal Affairs

s

International Chamber of s:,hipping Limited, Reglstered in E

in the IG have issued similar circulars.

153
3

ngland No. 2532887 at the above address -
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NORTH®

SERWICE, STRENGTH DU)\LIT"’

Australian F’ollutlon Law - Qil Po!lutlon Indemnity Clause
for Penaltles and Fines :

- Monday, 4th March 2013

.CIRCULAR REF: 2013!012 :
CIRCULATED TO ALL MEMBERS, BROKERS AND DIRECTORS
ATTENTION lNSURANCE DEPARTMENT

b
r

In October 2012, an Intemational Group r'ecommended charterparty clause was drafted to
address the concerns raised by owners apd charterers in respect of the amendments to.
Australian legislation introducing increased penalties for pollution from ships and damage to
the Marine environment, Since the recommended clause was circulated to Members, there
have been further developments in relatlor; to the Australian legislation and further
consideration of the wording of the recommended clause, which has been updated as |
attached and further explained below,

increase in the amount of penalties %
On 28 December 2012 a new regulation came into force in Australia escalatmg the ,
monetary value of financial penalties for Federal offences. The Increase in penalty unit .
valuations is only appllcable to offences commltted on or after 28 December 2012, ;
l !
The changes affect fines calculated on penally units, suoh as fines n‘npoeed under the
Protection of the Sea Act 1983, which imposes fines ranging from 500 penalty units to
20,000 penaity unlte for the offence of d;soharglng oll or olly mixtures into the sea,
l .
Under the prev:ous penalty unit calculatlon this resulted in maximum fines of AUD 2.2 .
million for an individual and AUD. 11 millian for a corporation. Under the new penalty unit
cafculation, the appltcable maximum fineg are now AUD 3.4 million for an Indlvldue] and
AUD 17 mrlllon for a corporation, : : i

Amendments to the International Group recommended clause and explanatory notes

. LegalfDefence costs

[ (SR ¢ » I

A new eubparagraph (b) ili. has been mserted to address the concerns that proeeoutlon

legal costs and/or gxpenses might be paesed onto the defending party. Subparagraph (b)

iii. clarifies that the.indemnity In the recommended clause extends to the recovery of any
reasonable legal costs and/or other expenses incurred by or awarded against either party in
respect of any proceedings instituted against them for the imposition of any fine or other.
penalty, In circumstances set out in eubparagraph (b) irrespective of whether any fine or

other penalty Is actually imposed. ~ ! | | : .

+ Indemnity lq_;.the event of contribtitory fault

_ http://wmv.nopia.ccinihfpublications/clubciroulafs/pandishlps/ 1339/ : 06/03/i0 13
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The proviso to sueiaaragraphs (b) 1. and it

has been amended to specifi cally address the

aw - Oil Pollution Indemnity Clause for... Page 2§cf 4

i

consequences of liability arising in circumstances where there is contributory fault on the

part of the party seeking indemnity. The a
where there is contributory fault, provided
charterparty. ;

mendment restricts the amount of the recovery
this is not prohibited under the law gcvernmg the

The recommended clause and expianatory notes are attached below.

E
This Circular supersedes Circular No 201

2/034,

- Should Members have any questions they should contact the Managers in the normal way

All Clubs in the lnternatlcna! Group of P&| Clubs have issued similar circulars.

COLIN TRAPF‘E :

DIRECTOR - North Insurance Management erited

As Managers on tha[f of the North of

OIL POLLUTION INDEMNITY

(a) Subject to the terms of this Charterpar
event of an oil pollution incident involving
mixture, or oily residue from the Vessel (t

responsibility for respcndmg to the Pollution lncrdent as may be required of the vessel
interests by appllcable law or regulatlcn L i _

(h) Without prejudlce to the above, as between the partles it is hereby agreed that:

i. Owners shall Indemnify defend and hol
criminal fine or civil penalty arising out of
extent that such Pclluhcn Incident results
Charterparty by Owners their servants or

ii. Charterers sha[l indemnrfy, defend and

England P&I Assoclat[on Limited
ANNEX

CLAUSE FOR PENALTIES AND FINES

1y. as between Owners and Charterers, in the
any discharge or threat of discharge of oll, oily:
he "Pollution [ncident"), Owners shall have sole

d Charterers harmlese in respect of any habrllty for
or in connection with a Pollution [ncident, to the

from a negligent act or omissucn or breach of thrs
agents,

hcld Owners harmless in respect of any liability

for criminal fine or,civil penalty arising out of or In connection with a Pollution Incident, to the

extent that such Pcliution Incident results

Charterparty by Charterers their servants or agents,

from a negligent act or OmISSIOI’I or breach of thrs

provided always that if such fine or penalty has been imposed by reason wholly or partly of

any fault of the party seeking the indemni

accordingly and further provided that the

recovery of such f ines,

iil. The rights of Owners and Charterers u

indemnity in respect of any reasonable let

b
i

http:f/mvw.nepia.ccﬁ_n/pubiicationsfclubcircu

ty, the amount of the indemnity shall be limited
aw gcvemlng the Chanerparty does not prohibit

nder this clause shall extend tc and include en
gal costs and/or other expenses incurred by cr

;
H

06/03/2013

H

ars/pandiships/1339/




North - Club Circulé;i's: Australian Pollution I
awarded against th:em in respect of any p

imposition of any flne or other penalty in ¢
irrespective of whether any fine orother p

i

aw - Oil Pollution Indemnity Clause for ... Page 3'of 4

roceedi ings instituted agamst them for the
ircumstances set out in paragraph (b),
enalty is actually imposed.

(c) Nothing In this Clause shall prejudice any right of recourse of either party, or any
defences or right to limit liability under any applicabie law.

(d) Charlerers shall procure that this Clau

contracts of carrlage issued pursuant to this Charterparty.

se be incorporated into all sub-charters and

EXPLANATORY NOTES

. It is understood that under the revised Australlan law, charterers can be strictly liable for

penalties and fines imposed on them as &
by the act or negligence of the owner (eg
strictly liable for penaities and fines impos
pollution caused by the act or negligence

i

'result of a poliution or threat of pollution caused

navigational error). Conversely, owners can be
ed on them as a resuit of a pollution or threat of
of the charterer (eg unsafe berth). As this |

involves circumstances beyond owners’ and charterers’ control, a charterparty clause s
recommended to achieve the effect that whoever causes the Pallution Incldent should bear
the criminal fines or penaltles through tndemnn‘lcat:on i

a
Under the clause cwners have overall respcnsnbllity for responding to a discharge or threat
of discharge of cil -olly mixture or olly residue (subparagraph (a)). This is in line with the
Australian Iegtslatlon and with the international compensation regime. .

The indemnity in subparagraphs {b) L. and ii. is designed to protect owners and chsrterers
by incorporating an equal indemnity by the party whose negligent act or omission, or breach
of charterparty, causes potluttcn or threat of pollution. :

The proviso to subparagraphs (b) (i) and (II) ensures that Club cover is not prejudiced cn
the grounds that liability has been ccntractually assumed by virtue of the clause in
circumstances where there may not be an underlying legal liabllity. The proviso restricts
- the amount of recovery where there [s contrtbutory fault. The recovery of fines under the
clause is also sub]ect to such recovery not being prohibited under the faw governlng the1
‘charterparty. L

The indemnity in thls clause extends to the recovery of any reasonable legal costs and/or
other expenses incurred by or awarded agamst either party in respect of any prcceedmgs
Instituted against them for the imposition of any fine or other penalty in circumstances sét
out in subparagraph (b) irrespactive of whether any fine or other penalty is actually £
imposed.
The indemnity in this clause will not respond to the situation where the pollution or threat of
pollution Is entirely. caused by a third party's act, without involving any act of the owner or of
the charterer, but where the owner or ch.: rterer il Incurs the penalty or fine under the qew
Australian law., & . :

The clause only addresses the specific sltuatlon of criminal fines and CIVI] penaltles not C[V!|
liability which is withln the sphere of the Conventions,

Any right of reccurse of either party, defence or right to limit is preserved under
subparagraph (c).:

i
i

http://www.nepia.céitrﬂpttblicaticns/ciubcircul:al's/pandiships/ 1339/ 06/03/:20]3
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Subparagraph (d) 1s designed to ensure that the same recovery and indemnity provisionjs

apply where there is a charterparty chain.
Back to Club Circtiiars
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