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AB’nin Liner Konferanslari Yasaginin Etkisi Konusundaki FMC incelemesi

Sirkiiler No:eLf6 / 2012

ilgi: Uluslararasi Deniz Ticaret Odas’ndan {ICS) alinan 21.02.2012 tarih ve 5PC{12)03 sayil
yazl.

Sayin Uyemiz,

ilgi yazida, Avrupa Birligi'nin. (AB), dzellikle ABD/Uzak Dogu tasimalarinda liner (dizenli hat)
konferanslarini yasaklamasinin etkisine ve Federal Denizcilik Komisyonuw’'nun {Federal Maritime
Commission - FMC) ana kararlarinin, ICS'in, AB disi tagimalarda mevcut tekelcilige kargi muafiyet
(anti-trust) konusunda statiikonun korunmasindan yana olan durusunu destekler gibi gérindiigiine
dikkat cekilmektedir.

Amerika Birlesik Devletleri'nin Federal Denizcilik Komisyonu (FMC), uzun zamandir
bekienen ‘Liner Konferansi Muafiyetinin 2008 Yihnda Avrupa Birligi Rekabet Yasasindan Cikarilmasi
incelemesi’ni yayinlamistir.

idari dzet ilgi yazi Ekinde sunulmustur ve incelenen dénemle {2006-2010) ilgili asagidaki ilging
sonuclari igermektedir:

» (Ekim 2008'de yiiriirliige giren) AB Biok Muafiyetinin kaldinlmasinin, AB navlun
oranlarinda bagmtih (nispi) bir diisiise neden olmadifi gérilmektedir. Bagka bir
deyisle, AB'nin kararindan dolay:, AB'ye tasima yapan nakliveciler, AB'nin yasaginin
gecerli olmadig 6rnegin Uzak Dogu ve ABD gibi dlkelere tasima yapan nakliyecilere
kiyasla avantajh olmamuslardir.

e« Uzak Dogu/ABD tagimalarina kiyasla, AB tagimalarindaki {icret oran
dalgalanmasinda bir artis oldugu goriilmektedir. FMC, Uzak Dogu/ABD’de halen izin
verilen miizakere anlasmalan (discussion agreements) faaliyetlerinin, navlun dcreti
dalgalanmasi Gizerinde ‘azaltici etkisinin’ olmus olabilecegini belirtmektedir,

{lgi yazi ve Eki ilisikte sunulmustur,

Bilgilerinizi arz ve rica ederiz.

Genel Sekreter

Meclisi Mebusan Caddesi No: 22 34427 Findikli - ISTANBUL / TURKIYE KALITE YONETIM SIsTEMI @
Tel: +30 212 252 01 30 (Fbx) Fax :+40802122937935 7% Lo TURKALR
www. denizticarelodasi.crg e-mail : dto@denizticaretedasi.org e

www, chamber-of-shipping.org.tr ~ e-mail : dto@chamber-of-shipping.org.tr

AKREDITE ODA
ACCREDITED CHAMBER




ISTANBUL & MARMARA, AEGEAN, MEDITERRANEAN, BLACKSEA REGIONS

CHAMBER OF SHIPPING

ISTANBUL VE MARMARA, EGE, AKDENIZ, KARADENIZ BOLGELERI

ENMiZ TICARET ASI

Istanbul

Say
Our Reterence ;

Kenu
Subject

EKLER:
Ek 1: ilgi yazt ve Eki,

DAGITIM;

Geregi: Bilgi:

-Tlim tyelere (Web sayfasinda) -Sn. Sefer KALKAVAN

-Tlrk Armatdrler Birligi TOBB DTQ'lan Konsey Baskan

-5/5 Gemi Armatdrleri Motorlu Tas. Koop. -Meclis Baskanhk Divarn

-Vapur Donatanlan ve Acenteleri Dernegi -Y&netim Kurulu Baskan) ve Uyeleri
-23, 25, 27, 28, 29, 30, 31, 32, 33, 35, 36, -Sn. Erof YUCEL

39, 44, 51, 53 No'lu IMEAK DTO Meslek TOBB Tiirkiye Denizcilik Meclisi Bsk.

Komite Baskanlar
-iIMEAK DTO Subeleri
-Tiirk Uzakyol Gemi Kaptanlan Dernegi

Meclisi Mebusan Caddesi No: 22 34427 Findikh - ISTANBUL / TORKIYE
Tel: +90 212 252 01 30 {Pbx) Fax :+80212293 7935

www. denizticaretodasi.org e-mail : dio@denizlicaretodasi.org
www, chamber-of-shipping.org.tr  e-mail : dlo@chamber-of-shipping.org.ir

HALITE YONETIM SlsTEMI

@

TURK@B&

Walts itk Slaisind
T EH IS0 1ESAT031E

AKREDITE DDA
ACCREDITED CHIAMIER

|, ABL001-¥5 |



Ev -1

International Chamber of Shipping
38 St Mary Axe London EC3A 8BH

Tel +44 207090 1460
Fax +44 20 7090 1484

info@ics-shipping.org  www.ics-shipping.org www.shipping-facts.com

This Circular and its attachments {if any) are confidential to the intended recipient and may be
privileged. If you are not the intended recipient you should contact ICS and must not make any use of
it.

21 February 2012 SPC(12)03

TO: SHIPPING POLICY COMMITTEE
Copy: All Full and Associate Members (for information)

FMC STUDY ON IMPACT OF EU PROHIBITION OF LINER CONFERENCES

Action required: To note the publication of the FMC study on the impact of the EU
prohibition of liner conferences, particularly on US/Far East frades, and that some
of the FMC's main conclusions appear to support the ICS position in favour of the
maintenance of the status quo with respect to current anfi-trust immunity in non-
EU trades.

The United States’ Federal Maritime Commission (FMC) has published its long awaited
‘Study of the 2008 Repeal of the Liner Conference Exemption from European Union
Competition Law’.

The Executive Summary is attached and includes the following interesting conclusions
about the period studied (2006-2010):

+ The repeal of the EU Block Exemption {with effect from October 2008) has
apparently not resulied with any refative decline in EU freight rates (after allowing
for the effects of the economic downturn) compared with US trades. [n other
words, shippers in EU trades have not been advantaged as a result of the EU
decision compared to shippers in e.g. Far East/US trades where the EU
prohibition does not apply.

s There appears to have been an increase in rate volatility in EU trades, compared
to Far East/US trades, and the FMC suggests that the activities of discussion
agreements that are still permitted in Far East/US trades may have had a
‘dampening effect’ on rate volatility.
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No firm conclusions are reached as to whether any changes are warranted with respect
to current US competition regulations such as the Ocean Shipping Reform Act,
However, the FMC study does seem to provide evidence in support of maintaining the
status quo with respect to the anti-trust immunity that continues to apply in nan-EU
trades, as regulated by the United States and many other jurisdictions.

The full FMC report (365 pages) can be found at
www.fmc.gov/assets/1/Documents/FMC EU  Study.pdf

Simon Bennett
Director External Relations

international Chamber of Shipping Limiled. Registered in England No. 2532887 at the above address



Executive Summary

The Core Issue

[
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In 2000, the Ewopean Union (“EU™) decided w repeal in block exemprion from
Eurapean competition law for liner shipping conferences. After a fwo-year transiion
perind, the repeal went into cffeet in October 2008, Shorty after the repeal was
armounced, the Federal Mardme Commission (“FMC” or “Comumission’™ decided o
study fts fmmpact.

The primary issue addressed in this Scudy 152 What inpact Jas the repeal of the Tiner conference
block exempiion in Furope had en US liner trades? US shippers raised the posability of such
impacts tn cormmenrs to the Anttrust Modernizavion Commission in 2006, A 2008
Congressional Ruesearch Service report ratsed similar concerns. Thaose concerns were
premised on an expectation that the EU repeal of the liner conference block exeruption
would produce feeghe rate reductions in EU liner tades reladive 1o US liner trades.

- The possibilicy of unanoeipated nnpuacte on US liner cades resulting from differences

n internatienal Tiner shopping yegalations Is o wpic of comsidenble inerest wo the
Conunission. As the expert, independent agency charged with regulating liner shippiig
in US trades, the FMC has a responsibilisy to keep abreast of changes in toresen laws and
regnlitions that mighe afect liner acrivities in US trades.

. To meer that respensibiity, the Commission initiated this research, Snudy of e 20008

Repeal of the Liner Confererice Exenption Jrom EU Cowpetition Lene ("rhe Susdy™). By
assessing whether the repeal of the conference block exemprion has had any negative
nnpacr on VS liner crades, the Commission hopes to determyine whether any changes to it

current regulations or ovemight activides would be warranted.

- Toanswer the Study’s core question it was necessary to address several related, preliminary

(uestions:

* Whar were the antcipated impacts of the repeal of the block exemption in EUJ trades?

= Did those antcipated impacts occur?

* Given observable imipacts of the repeal on FUI trades (ifany), whar follow-ain
consequences might one anticipate in US wades?

» Did any such tollow-on consequences occur?

The anabysis ol the effects of the repeal is complicazad by vwo fictors tat, twken topether,

produce a substantial challenge o reaching clear and prrasive fndings:

(1) The veeurrence, nearly simuloneously with the repeal’s implementation,
of’a massive exogenans shock - a global recession thar produced the larges:
decline in trade volumes in tiner Listory; and

(2} The tace that any impacts from the repeal were likely w be refatvely
meodest {that is, have o minimal interventdon impact) because the markec
power of the carrier agreemenrs heing rerminated had already been severely

Brted by earlier regolatory reforms and legal intervendons.
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- The Study’s primary hnding (item 7

In short, any eftects of the repeal of the block exampnon oo hoer shapping swore kel o
] } 5 E 5 h

Fer nar anty small lsr alen masked by the deaply felt effects of dhe stobal recesaon. Onldy

now are nurkew recovering enough te allow a proper assessnient of dhe tmpacs of the

repeal i solavion from the recession,

Hased on an analysis of available information frone 2006 throwsh 2000, the Swde™s privaan
finding is chat no significant changes in rate levels occurred bevween EU and US hser
trades due to the repeal, During the period examined, the repeal of the block exemption
appears not o have puc US shippers at a disadvantage o BEU shippersin Far Bast wades,

O pro- and pose-repeil comparative basis, differences in che changes in average revenug
per twenty-foot gagmvalent wist (VEU) (a5 a proxy for all-in freyght mtes) between the
castbound Far Ense/US trade and the westbound Far East/Turope tade appesr 1o have
been trvial. Averape revenue per TEU declined by $1580 i1 the Far Ease/ US rrude. and

by §1-41 in the Far Ease/EU erade, suggesting chac the repeal of the Block exemnpaon

had linde or no effece on averige revenue ar fretgh e levels e Longest U5 and BU
nnport trades. A comparson between the westbouned Ub/bar Last trade and the castbound
Europe/Far East made shows a simifar imnor difierence incche US andd BLU expore zrades.
On a pre- and post-repeal comparative basis, average revenue per TEU increased by 3149
i the US/Far Eact trade, and by 8125 in the Evrope/Far East eracde.

K
Y
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is supplemented by tentive secandury nndings

derrved from a comparatve analvsts of Par East-based US and EU oades, Those secandars

tnchegs are presented below frem 17)

Research Context

10,
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The vwo lemslanve measures that provide the context {or this study are the Oeean
Shipping Retarm Avr of 1995 (OSSR A™) thar rook effecr an My 1 1999 aad
Lurapean Commuision {EC) Regalation No. 111972006 that repeated the EU hiner
vonference block exemption. The former achieved its pro-competitive reforss while
aflowing contnued anttrast tnmuamty for liner agreements with rate authonwe, | he
Jarter eliminaced such unmunity in BU liner wades by repealing the conlerence Block
exemption, but allowing rmmanity to continue for “consoria,” which are roughly
vquivalent o vessel shanng sgreementy under FMC regulanons, below o given marker
shate thireshold,
. In praceical rerms, the main difference berween the ewo regulatory approsches is that

IS regalarions, hased an OSRA reforms ra che Shipping Acr af 198, allowe carier

rate disenssion agrecments to operate in US wades. Carrier vate discussion agrecmaents are

prohibited in EU trades.
. In March 20083, dwe EC intdated o 1eview of the liner conterence block exempeion. The
review's main objective was to ascermin whether the policy assumptions sapporting the
origimal exemprion in 1956 were stilt valid. The block exempdon had been justitied on
the assumpnioen that hner conferences brought stabslity, ensurng shippers relable services
that could not be achieved by less vestrictive means. Following a number of Furopean
court cases challenging how the block excmption was te he inerpreted. the Directomw
General for Competiton ("DG Comp™} came to the view that the liaes shipping mduse
had chinged considerably since 1986 and thie block exemption was overdue or review,
With respect to application of the exemption, DG Comp deternmined thacic apphisd

(m,ly 10 .-wfﬁ.'rc-m‘fts' and not carrier rate diseussion agreentents, As g result, the O roview



Executive Summary

was condnard i rernss of whoerher exiseing Hner orgaieanions wirl pnesaes anchorry
(mominally conferencesy were () doing whar confereaces rradictonally (@ lease in theory)
were supposed o do - collecrively ser mres and manage mades wicde capacivy, amd (b)
therehy providing che presumed benehis of wadivional confoiences - rebliabie service angd
stuble rates,

1. T practice, however, Bl-buscd e agrecnients like the Trans-Adaas, Conlvene
Agreement and the Far Bastern Freight Conference slready had - Beeause of the
prevailing praciice of pricing via confidendal, individual conmracts (ather than
conlerence trfls) — evers less authoney chan discussion agreemends.! Thus, DG Comp's
review was essentinlly an evaluation of the performance of carvier organizations thae
were less thas cander discussion agreements i rerms of the effectivencs fon lack tharod

of conference tarifls.

Methods and Results

15, In developing o cornparanve assesstent that woukd altow the Conuntssion w compara
US and EU wades 1o o way thar would idennfy aoy effecn of the repeal of the block
exernpron, iowas importane Le apply muldple approaches i the analvas, T hese

approaches included:

+ Descripuve studies of the three major Fast/\Wesc trade Lines with respect o markes
structure. carrier conduet, and econonue performance. Tha dat also provided the

basis tor a subseguent commparative agalyss of those crodes,
H )

= A diferences meditferences analyas of elemens contated wadim o rmadinonad stmenuee-

conduct-periormance frunework for analyeng markews, tor exaomy

e Fe o Te
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por conmmer {08 a proxy for all-tn mtes), vessel unlizanon levels, and dhe hke @0 help

fdenify any Moerventon effvos’ acribuuble w die repeal o the block excinpoaon.”
+ A general assessment, taking aceount of the sbove research, of significant changes in

she mjor Fast/ West trades, i particular, the Dkelihood of any fimpace on shippers i

Ub-bascd rades.

16, Onee rthe refevany stracture, conduct, and periomuinee data were rollectss and
reviewed, the main andyrical method appled in die Snndy was o ditference-u-

<differenees comparison of the Far Ease/US orade, which was not directly aleored by

the repenl, and the Far Eas/North Burope inude, which was® Those two trades wers
seliecred because they were simibar i sueh respects as magnitide of contaner volames,

commodity mixes and values, tade imbalances, shipper charcteristics, and marke

1 During the period of the BC review, “conlerences™ in EU wades operated winder legal consoning with cespoce
to sharing wiber lines” rate and revenue nforsanoen, amd w prodocisy puidadines spplicable to veofidengal e

3 thar chd nor apply to thacussion agreemems @ US mades Sa. argunbly. members o EL tracie Seonters

anITer Ny

hadd fevese oals fon conpesanve acian e did meenhescal US el deensann agmvemenis

. .y
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1 hfference i diferences stima o s commeonly wied fo measure the effest on impact of a nse po
teatinent. of uther tepe of progsoan ieervention, The Jdifh ¢ in unicumes bebvee and stber dhe clan
wr for the fesrmenn gronp afered by that istersenovn s compared to the diffaense i
a fenmrolp wong for whom there s no such ntervennon. In the coutexe of our siudy, ene van campare clia A
HUEEOIEES DN TIETIEr OPCINg 1 2 ingt wade ot s hod antirase sty repeated it s greug)

|'UI‘.\‘.,

corne o

ui this staely, v oexeludse e Indin Subcontinent (Sondh Asud, Fasian pongs (Y luhivesin)
e lude Sntheast Asia,
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+ The repeal of the block cxemption docs noc appear w have resubed toany neg

participants, In additon, they are the lirgese and most imporin lner oades globaily and
were simntlarly affected by the global recession.

The anudvsis o the two Far Fast-based tracles showaed:

o he impase of the repial on average reeene per TEU appeare s bavs e eivial — A reanlr

that sugpests thar the repeal likely did not, independent ot the global recesion’s impact,
produce a relative decline i average rate levels in BU rades as compared with US
tracies trom October 2008 chrough 20160,

There appears 10 have been an inevease in vate polagilivy in the FU weades + A revule tha
suggesty the possibility that dhe activities of the discussion agreement ta die P Basts
US trade may have had 2 dampening effect on rate volaulicy. THowever, ather ficton,
such as the prevalence of anmual contraces e the Far Fast/US wade and the duficnley
s redeploving very Tirge vessels from the Far East/North Lurops trade, may abo have
conenited ro the ditferences m e volanhey.

Follewing the repeal, there appears 1o have been @ small increase inowarker coneentristion

- A result that suggests thae, in the absence of a forum for carrier discussions and
informating sharing, market comeenmation may inerease sliplitly more capidly

There was o relative decline inmarket shave stalndity thar mey be eelived oorade volatilety and
markel wncentration - Market share stbilivy noticesbly decimed to the Tar East/ Norrh
Europe trade 1n the posi-repeal pentod. Thut was also the trade 1o which relative rate
volatliny and market concentration appeared to have increased. In contrasts there v

tcreased madken share seabilivy in the Tae Rast/US ade.

It sy, the Surdy s fudings are

unpact on US liner rrades. Average revenue per TEU (G proxy tor all-im rres) dechined
o the sarue degree in both US and EU fmpore teades being, compared. Average
revenue per TEU incrensed wo a similar dearee in botly US and EU export rades being
compared.

While the sctivites of earvier rate discussion agreemens in US vades de not appear

1o have increased average mies relacive 1o mires 1 EU mades (0o to have improved
carriery’ revenues), they tiy have conmbuoied womoccdly reduced rate volandiey,

The repeal of the block exempuaon may have resudred oo modest ncrease in marker
concentration. Hoewever, given the lick of conceneration i dhe lner cades stadicd,

such an increase is unlikely to present problems.

Fhe resules of the difference-in-diffierences analysis euse the tollowing questians: Given
the results for aversge revemee per container in the two sradess what didference, if any,
docs 1wnake 1o camiens or shippers i s block exemplion or antiirust wwnuntey & granied
or withheld for conferences or race discussion agreemens? Given the resulie of the raee
volatility compazisan, does discussion wod informasion shaing wnony rawe diseossion
agrecmient meniber Lnes have a separate and distinct ucthey apare from the suceess or
fmlure of the lines” common pricing proposals (general rte fncreases and other pricing
uindelnies)?

Finally, wends in rates, volatiiey, and concentration in the Par East/ Burope and Far Fasts
US wadles beyond die period sidied, merit further review,



