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Subject : Avustralya Deniz Kirliligi Yasasi — Yeni Suglar ve Arttinian Cezalar

Sirkiiler No:Zo{/ 2012

ilgi: Uluslararass Deniz Ticaret Odasi’'ndan (ICS) alinan 13.03.2012 tarih ve MLC{12)10 sayil
yail.

Saym Uyemiz,

ilgi yazda ICS Gyelerinin dikkati, gemi kiralayanlarin petrol kirliligi konusundaki
ylkiimltGltklerini arttiran ve deniz cevresinde kirlilik veya zarara yol agan; ya da zorunlu bildirim
alaninda bildirim yapmay: basaramayan gemi kaptanlari igin yeni suglar getiren yeni Avustralya
yasasina cekilmektedir. Yeni suglar bilyiik miktarlarda cezaya tabiidir. ICS Uyelerinden, yeni yasayt,
Avustralya ile ticaret yapan lye sirketlerine duyurmalan istenmeltedir.

2009 ve 2010'da meydana gelen sirasiyla Pacific Adventurer ve Shen Neng kazalart,
Avustralya hiikiimetinin yeni suglar belirlemesine ve gemilerin yarattig kirlilife ve deniz cevresinde
zarara yol acmaya karst arttirtlmig cezalar cikarmasina sebep olmustur,

Yeni yasa — 2011 Denizcilik Yasa Degisikligi, 4 - 6 Aralik 2011'de yiiriirlige girmig olup, iki
yasayl degistirmektedir: 1983 tarihli Denizlerin Korunmasi (Gemilerden Kaynakianan Kirliligin
Onlenmesi) Yasasi ve 1912 tarihli Seyir Yasasi.

Bilinecegi gibi, gemi sahibi veya gemi kaptanin dikkatsizligi sonucu kasten yapilmayan ve
yanhshkla meydana gelen petrol kirliligi durumu, MARPOL {Gemilerden Kaynaklanan Deniz Kirliligini
{nleme Anlasmas: - The International Convention for the Prevention of Pollution from Ships) altinda
yiiklimlilik teskil etmemektedir. Ancak Avustralya yasasi, zararin ihmalden kaynaklanmas
durumunda MARPOL'u asarak yiikiimliililk olusturmaktadir, Yeni yasa, bu hiikmii gemi kiralayanlar
icin de yiikiimliilik getirerek genisletmektedir. Bu sug igin uygulanan maksimum ceza 500 ceza
biriminden 20,000 ceza birimine gikanlmistir (2.2 milyon AUD-Avustralya dolari, 2.3 milyon USD-ABD
dolar). Ceza gemi sahipleri, kaptanlari ve gemi kiralayanlar icin gecerli olup, sug hapis ile
cezalandirimamaktadir.

Buna ek olarak, yeni yasa Denizcilik Yasasi'na degisiklikler getirerek, gemi kaptanlart icin yeni
suclar belirlemistir. Bu suclar;

-Bir geminin kaptan, deniz kiytsinda ya da Miinhasir Ekonomik Bolge'de {Exclusive Economic
Zone - EEZ) deniz cevresinde kirlilige ya da zarara neden olan bir gemiyi isletmemelidir.

-Bir geminin kaptani, gemiyi, deniz kiyisinda ya da Minhasir Ekonomik Bélge’'de deniz
cevresinde kirlilige ya da zarara neden olmayacak sekilde isletmelidir.
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Denizcilik Yasasi altinda yeni suglara iliskin para cezalar 600 ceza birimidir (66,000 AUD -

70.000 USD), Medeni hukukta para cezalar ise; “agir ihfal” durumunda {kaptanin y&netimi deniz
gevresine ciddi zarar vermis ise veya ciddi zarar verme potansiyeli tasiyor ise} 6000 ceza birimi
{860.000 AUD —700.000 USD), diger tiim durumlarda 600 ceza birimidir (66.000 AUD —70.000 USD).

Yeni yasa, gemi kaptaninin zorunlu rapor verme bélgesinde rapar verememesi durumunda da
ceza gerektiren suglar belirlemis olup, cezasi 240 ceza birimidir (26.000 AUD — 28.000 USD).

Gemi kaptanlari igin belirlenen cezalar para cezasi olup hapis icermemekle birlikte, bir cezai
hitkiim, kaptanin bazi yetki bdlgelerinde vize almasin zorlastirarak uluslararasi sularda sefer yapan
gemilerde galisma yetkisini tehlikeye atacaktir.

Bu durum, bir kiy1 devletinin, MARPOL'd ithlal etmeyen durumlarda yvanhshkla clan petrol
kirliligi icin de cezai sorumluluk getirmesine bir drnek olusturmaktadir. Denizin Korunmas! Yasasi
hitkmi yillardir Avustralya’da uygulanan yasadir; yeni Denizcilik Yasasi tarafindan belirlenen suglar,
diger kiyt devletleri tarafindan yasalastinlan ve bu zamana kadar MARPOL'a taraf olan diger devietler
tarafindan uygulanmayan suclarla benzer niteliktedir.

Bilgilerinizi arz ve rica ederiz.

Saygilarimizla,

/IVIurat TUNCER
Genel Sekreter

EKLER:
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-Tiim fyelere {Wehb sayfasinda) -Deniz ve igsular Diizenleme Gen. Md.
-Tiirk Armatorler Birligi -5n. Sefer KALKAVAN
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Komite Bagkanlar) TOBB Tiirkiye Denizciltk Meclisi Bsk.

-IMEAK DTO Subeleri
-Tiirk Uzakyol Gemi Kaptanlar) Dernegi
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MLC(12)10
TO: MARITIME LAW COMMITTEE
LABOUR AFFAIRS COMMITTEE
Copy: All Full and Associate Members (for information)

AUSTRALIAN POLLUTION LAW: NEW OFFENCES AND INCREASED PENALTIES

Action required: To note new Australian legislation extending liability to
charterers for oil discharge, and introducing new offences for masters of ships
that cause pollution or damage to the marine environment or fail to report in a
mandatory reporting area. The offences are subject to significant fines.
Members are advised to bring the new legislation to the attention of their member
companies frading to Australia.

The Pacific Adventurer and Shen Neng ! incidents in 2002 and 2010, respectively, have
prompted the Australian Government to introduce new offences and increased penalties
for pollution from ships and damage to the marine environment. The government has
stated that the two incidents highlighted the need for the regulatory system to be
strengthened to provide a sufficient deterrent to shipping companies and their crews
from engaging in unsafe and irresponsible actions at sea, particularly near
environmentally sensitive marine ecosystems.

The new legislation - the Maritime Legislation Amendment Act, 2011 - came into effect
on 4-6 December 2011, and amends two existing Acts; the Protection of the Sea
(Prevention of Pollution from Ships) Act, 1983, and the Navigation Act, 1912.

The Protection of the Sea (Prevention of Pollution from Ships) Act, 1983 is the
Australian legisiation giving effect to MARPOL.. It has long contained a provision
imposing strict criminal liability on owners and masters for oil discharge, subject to the
exceptions in MARPOL, with the defendant having the burden of proof when seeking to
rely on an exception. As Members are aware, in the case of the exception for accidental
discharge of oil resulting from damage to a ship or its equipment, there is no liability
under MARPOL provided neither the owner nor the master acted with intent, or
recklessly and with knowledge that the damage would probably result. However,
Australian legislation goes beyond MARPOL by imposing liability if the damage resulted
from negligence. The new legislation extends this provision by introducing liability for
charterers — in addition to owners and masters — for oil discharge, subject to the same
exceptions, and the same standard of liability. The maximum penalty for this criminal
offence is significantly increased, from 500 penalty units to 20,000 penalty units (AUD
2.2 million (USD 2.3 million)). The penalty applies to owners, masters and charterers.
The offence is not punishable by imprisonment.
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" In addition, the new legislation creates new offences for masters via amendments to the
Navigation Act, 1912. The new offences are:

- A master of a ship must not operate the ship in a manner that causes pollution or
damage {o the marine environment in the coastal sea or Exclusive Economic Zone;

- A master of a ship must ensure that the ship is operated in a manner that does not
cause pollution or damage to the marine environment in the coastal sea or EEZ.

Presumably, the latter offence may apply in circumstances such as when the master
was not on the bridge at the time of the incident.

In the case of a master of an Australian ship, the two new offences are extended to
pollution and damage fo the marine environment beyond the territorial sea and the EEZ
of Australia.

The new offences for masters are punishable by both criminal and civil penalties. In
criminal proceedings, liability is fault-based and “recklessness or negligence” is the
standard. The legislation lists factors that the Court may have regard to in determining
the standard of care of a reasonable person in the circumstances. in civil proceedings
brought against a master for contravention of these provisions, liability is strict in the
sense that the legislation states that it is not necessary to prove intention, knowledge,
recklessness, negligence, or any other state of mind of the person.

The criminal penalties in respect of the new offences under the Navigation Act are 600
penalty units (AUD 66,000 (USD 70,000)).

The civil penalties are up to a maximum of:

6000 penalty units (AUD 660,000 (USD 700,000)) for an "aggravated contravention” (if
the conduct of the master resulted in serious harm or had the potential to cause serious
harm to the marine environment (factors which the Court may have regard to are listed);
or

600 penalty units (AUD 66,000 (USD 70,000)) in any other case.

The new legislation also creates a new strict liability criminal offence when a master fails
to report in a mandatory reporiing area. The Navigation Act already provides for
mandatory reporting by ships’ masters in relation to movement of ships in prescribed
areas, The Great Barrier Reef Particularly Sensitive Sea Area has been prescribed for
this purpose. The penalty is 240 penalty units (AUD 26,400 (USD 28,000)).

As a general comment, it should be noted that while the criminal penalties for masters
are fines, and do not include imprisonment, a criminal conviction would of course make it
difficult for a master to obtain a visa in some jurisdictions, thereby jeopardising his/her
ability to work on international sea-going vessels.

Maritime Law Committee members will also note that this is a further example of a
coastal state imposing criminal liability for accidental oil spills in circumstances where
there would be no violation of MARPOL. The Protection of the Sea Act provision has
been the law in Australia for many years and the new Navigation Act offences are similar
to those enacted by other coastal states, which thus far have not been challenged by
other States Parties to MARPOL.

Members are advised to bring the new legislation to the attention of their member
companies trading to Australia.

Linda Howlett
Director, Legal Affairs
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