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(Serbest Ceviridir)

Ingiltere Riigvetle Miicadels Yasas 01 Temmuz 2011 tarihinde yiiriirkige giregakﬁx. Stz konusu
yasamn bazi alt maddeleri Biiyiik Britanya disindald vekalar da ele alacakhr. Omegin, Britanyah
Sirketler tarefindan veya Britanya’da is yapan sirketler tarafindan, Biiyiile Britanya disinda meydana
gelen vakalar ve Bilyiik Britanya igerizinde meydana gelen vakalar tamann ile stz konusn yasaya tabi
alacaltir. Biylelikle Britanya dahilinde faaliyet giisteren tiim firmalar yasadan meso! olacaldlardir,

56z konusu yasa, gegitli riigvet suglarm saptamaktadir. Yasanm Denizeilik Sirketlerini alakadar eden
kismit ise, girketlerin riigvat verilmesini engelleyememeleri ile ilgilidir, Yasanm ihlal edilmesi igin,
sitket igin caligan bir g8revlinin, dzellikle, iy baglamak, meveut i5i kagirmamalk veya girket icin
avantaj elde etmek igin riigvet vermesi yeterlidir.

Bir girket ‘riigvet verilmesini engelleyecek yeterli prosediic’s sabip oldugunu gdsterebildigi taldirde,
Ritgvetle Miicadele Yasas: tatbikat yapilmasina kars: bir koruma saflamalctadir, [Konu haklanda lnsa
zaman Once yaymlanan Jalavuzde belirtildigine gére, bir girleetin riigvet prosediirler'nin yeterli kabul
edilip edilmemesi, kargiagilan rigvet riskler ile ilgili diger hususlarn yam pira, igin mehiyeti ve
biiytltigiine baghidir. Ornefin, bir gitketten beklenen, riigvetin yaygm oldugu yurt digt piyasalarda ig
yaparken, risk ile orantsl elarale riigvet verilmesine kargin énlemler alinmasidir,

Uluslararas: Denizeilik Selctriinti ilgilendiren baglicn hususlardan biri ise bu yasanm, ‘Kolaylagtirma
Odemeleri® (facilitation payments) lonusunda muefiyet saflamamasidir. Kolaylastoma ficretlerine
yasada agikca belirtilmemssine ragmen, bu tarz Hdemelerin muaf olmadifiny Kilavuz tamamen
belirtmelktedir. Kilavuza gére, Kolaylagtrma fioretled, bir yotldliyi zaten yepmak zorunda oldugu bir
isi yaptirmal igin verildigi takdirde riigvet kabul edilmelktedir.

Ingiltere Deniz Ticaret Odasi, alakeli Bakanhklarla karsilikis giiriigmelerds bulunmuy ve kelaylastisna
tcretlerinin diinyanin bazi yerlerinde vetkililerin vapmak zornda olduklan igleri yapmak igin
beldedifi sigara, alkol gibi kiiglik hediyeled de kapsayabilecegini tavsiye etmistir, Ingilters Deniz
Ticaret Odas), Hilldimete, bu kiigiik hediyelerin verilmesinin yasaldanmas: dorumunda, gérevlilerin
gemilere zoriuk pikaraceg, igled yavaglatacaf ve bunlarnds gemiler. igin biyik cezalare mal
olacafiim belirtmistir, )

Aynca, Ingiltere Deniz Ticaret Odasy,. bagka hangl durumlarm yasays aykin  oldugunun
netlegtirilmesini talap atmig olup, en Idigiik seylerin hediye edilmesi hile dava ile sonuglanabilecegi

onlamma gelmektedir, Ancak Ingiltere Hitkiimet, anlagildifina gore, kasitsiz olaralk yeni bir savunima
yaratacaf diislincesiyls, kolaylastrma ddemeleri (facilitation payments) ile ilgili olarak daha bagka
rehberlile soflamaya isteksizdir. Hilldimet, pratile bir yaldagimy benimseyecek ve davamn kamu
gikanna olup olmadifim degerlendirmek fizere tim olaylan ve sarilan dildatlice inceleyecektir,
Anlagiidigina giire, yasa bu balamdan sessiz kalsa da, biiyle ddemelerin miktars ve sicifi aleyhte dava
ac1p agmama hususinda hesaba. kahlmas) gereken faltdrler olmaktadiy, -

Ingiltere Deniz Ticarst Odasi muhternal dava politikalan haklemda daha bityfik agiklik saflamaya caha
gostermeltedir ve gelismeler sektdre bildirilecektr. e

Kiran Khosln
108 Deniz Hulatku Komitesi Selreteri
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HK-1
(Serbest Ceviridir)

Ingiltere Riisvetle Milcadele Yasast 01 Temmuz 2011 tarihinde yiiriirliige pireceldir, S8z konusu
yasammn bazi alt maddeleri Biyik Britanya digindaki vakalan da ele alacaltw, Ornegin, Britanyalt
Sirketler tarafindan veya Britanya’da i§ yapan girketler tarafindan, Biiyiik Britanya dismda meydana
gelen vakalar ve Bilyiik Britanya igerisinde meydana gelen vakalar tamarm ile 86z konusu yasaya tabi
olacaktir, Boylelikle Britanya dehilinde faalivet gbsteren titm firmalar yasadan mesul olacaldardir,

Soz konusu yasa, gesitli riigvet suglanm saptamaktachr. Yasanin Denizeilik Sirketlerini alaladar eden
lasnu ise, sirketlerin riisvet verilmesini engelleyememeleri ile ilgilidir, Yasamn jhlal edilmesi igin,
sirkel igin calisan bir gbrevlinin, dzellikle, is baglamak, mevout isi kacrmamak veya sirket icin
avantej elde etmek igin rilgvet vermesi yeterlidir.

Bir pirket ‘riigvet verilmesini engelleyecek yeterli prosedfir’e sahip oldugunu gdsterebildisi takdirde,
Riigvetle Miicadele Yasas: tatbilkat yapilmasina kars: bir koruma saflamaktadr, Konu halklonda lasa
zaman dnce yaymlanan lulavuzda belirtildigine gore, bir sirketin rilgvet prosedﬁrleri’nin yeterli kabul
edilip edilmemesi, karplagilan riigvet riskleri ile ilgili difer hususlarin yam sia, igin mahiyeti ve
biiyiikligiine baghdir, Omegin, bir girketten bellenen, rilsvetin yaygmin oldugm yurt disa plyasalarda ig
vaparken, risk ile orantihs olarak rigvet verilmesine karsin énlemler almmasidir.

Uluslararas: Denizailik .:ektomnu ilgilendiren baghca hususlardan biri ige bu yasamn, ‘Kolaylaghrma
Odemeleri’ (facilitation payments) konusunda muafiyet saflamamasidir, Kolaylagtrma ticretlerine
yasada agikga belirtilmemesine ragmen, bu tarz Gdemelerin muaf olmadigmi Kilavuz tamamen
belirtmekiedir. Kalavuza gbre, Kolaylagtirma fieretleri, bir yetkiliyi zaten yapmalk zorunda oldufu bir
isi yeptumale igin verildigi takdirde risvet kabul edilmelkiedir.

Ingiltere Deniz Ticarst Odasy, alakali Bakanlildarla karsililli gbriigmelerde bulunmus ve hclaytaﬂnma
ticretlerinin  diinyamn baz yerlerinde yetkililevin yapmalk zorunda olduklan 1$len yapmale igin
bekledigi sigara, alkol gibi kiigik hediyeleri de kapsayabilecegini tavsiye etmistir. Ingiltere Deniz
Ticaret Odas:, Hiillimete, bu ldigiik hediyelerin verilmesinin yasaklanmam durumunda, gdrevlilerin
gemilere zorluk gikaracap, isleri ysvaglalacaf ve bunlarinda gemiler igin bitylik cezalara mmml
olacagim belirtmigtir,

Aynica, Ingiltere Deniz Ticarst Odasi, bagka hangi durumlarm yasaya aylan olduguoun
netlegtirilmesini talep simis olup, en kilgiik seylerin hediye adilmesi bile dava ile sonuglanabilecegi
anlamina gelmektedir. Ancak Ingiltere Hiikiimeti, anlag:1ldifina pore, kasitez olarak yeni bir savunmea
yaratacagl diglincesiyle, kolaylastuma Gdemeleri (facilitation payments) ile ilgili olarak deha baska
rehberlik saglamaya isteksizdir, I{ikiimet, pratk bir yaklsgim benimseyecek ve davanin kamu
cikarma olup olmadigim de@erlendirmel tizere tim olaylars ve sartlan dikkailice inceleyecektir.
Axnlasiidifna gore, yasa bu bakimdan sessiz kalsa da, boyle ddemelerin miktar: ve siklig aleyhte dava
acip agmarna hususunda hesaba katilmas: gereken foktarler olmaktadir.

Ingiltere Deniz Ticaret Odas: muhtemel deva politikalan haidanda daha biiyiik egildik saflamaya gaba
gstermektedir ve gelismeler seldire bildirileceldtir,

Kiran Khoszlo
[C8 Deniz Hukoku Komitesi Sekreteri
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- 1CS/14n1 23 May 2011

TO: MARITIME LAW COMMITTEE MLC(11)12
Copy to: ALL FULL AND ASSOCIATE MERMBERS (for information)

UK BRIBERY ACT 2010

Action required: Nafional associations are advised to inform their members about
the iimpending eniry into force of the UK Bribery Act on 1 July 2071. The Act will
apply not only to bribery offences commitied in the UK and by UK companies but
also to bribery offences wherever committed and by foreign companies that have
a commercial presence in the UK. “Facilitation paymenis”, no matter how small,
are not exempt. The UK Chamber is continuing to press for grealer cerfainty as
regards the implementation of the Act,

The United Kingdom Bribery Act 2010 (the Act) will enter into foree on 1 July 2011.
Some of the provisions of the Act will have extratarritorial application, That Is, they will
-apply to offences committed outside the UK by any UK company or by any foreign
company carrying on business or part of its business in the UK, as well as to offences
committed in the UK, Therefore shippmg companies that have a commercial presence
in the UK need to be aware of the provisions of the Act.

—The Act establishes varlous bribery offences. One of the main offences of relevance to
shipping companies concerns the failure of commercial organisations 1o prevent bribery.
The offence would be committed if someone who performs services for the cornpany
(such as an employee, agent or subsl|diary) pays a bribe specifically to get business,
retain business or gain a business advantage for the company.

The Act provides a defence against prosecution for this offence If 2 company can show
that it had "adequate procedures” in place to prevent bribery. According to recently
published guidance, whether a company's procedures will be considered "adequate" will

; depend armong other things on the bribery risks faced and the nature and size of the :
" business. For example, ifa company Is operating in an overseas market where bribery
is known to be commonplace, it would be expected to have bribery prevention measures
in place that were cBmmensurate with that risk.

—One of the maln concerns for the international shipping industry is that the Act doas not
; provide an exemption for so-cailed “facilitation payments”. Fagcilitation payments are
not expressly referred to or defined in the Act but the guidance makes it clear that such
payments are not exempt. The guidance states that “facilitation payments, which are
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payments fo induce officials to perform routine functions which they are othenmse
obligated to perform, are bribes”. ,

The UK Chamber of Shipping, which is actively involved in consultations with the
relevant UK Government departments, has advised that facilitation payments could
include, for example, small gifts such as cigarettes or alcohol, expected by public
officials in some parts of the world as the price for fulfilling their everyday obligations,
such as attending to customs formalities or ship clearance. The Chamber has explained
to the Government that failure to cooperate with such demands could lead to Intimidation
or reprisals such-as deliberate delay to a vessel or manufactured errors and deficiencies
resulting in heavy f ines. :

The Chamber has asked for greater clarfty as to what conduct might fall foul of the Act.
THe absence of a de minimis provision means that any facilitation payment could,
poteritially, result in prosecution. However, the Government is understoad to be
reluctant to provide any further guidance in relafion to facllitation payments in case it
inadvertently creates a new defence. It has said that prosecutors will take a pragmatic
- approach and will carsfully consider all the facts and circumstances to assess whether
* prosecution is in the public interest. It is understood that the amount and the frequency
- of such payments are factors that would be taken mto accolnt In deciding whether to
: "'prosecute "although the Act is silent In this regard

The Chamber is endeavourmg to obtain greater cer’camty about Ilkety prosecutlon
policies. Any s;gancant developments will be reported.

‘Meanwhile, national associations wiil wish to inform their members about this legisiaiion
and fts potentlal impact on shipping. J S u : : ‘

Kiran Khosla :
Secretary: Maritime Law Commlitee
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